IF IT LOOKS LIKE A DUCK, QUACKS LIKE A DUCK, AND WALKS LIKE A DUCK, THEN IT IS PROBABLY TESTIMONIAL – UNLESS YOU’RE IN CONNECTICUT???

OUT-OF-STATE FORENSIC INTERVIEW CASES 
Introduction


The three most prominent issues in Sixth Amendment jurisprudence within the context of Sexual Assault cases are determining whether (1) a hearsay statement is testimonial or non-testimonial, (2) whether lab reports and other similar reports prepared in these cases should be considered testimonial, and (3) whether non-testimonial statements implicate the Confrontation Clause at all.  

Issues one and three continue to be litigated both in Connecticut and throughout the United States with a mix of results.  However, with respect to lab reports, the United States Supreme Court has agreed to take up this issue this term in Melendez-Diaz v. Massachusetts (07-591).  This case involves the application of the Confrontation Clause of the Sixth Amendment to police laboratory reports.  While not necessarily determinative of the medical reports involved in sexual assault cases, this is probably as close as we are going to get until the Court agrees to take a sexual assault case.  

In Melendez-Diaz, the police stopped the defendant outside of a Boston area K-Mart on suspicion of drug possession.  He was arrested with two other individuals and driven to the police station.  One the way to the police station, the police observed the defendant and one of his cohorts making unusual movements in the back seat.  The police later conducted a search of the cruiser and found nineteen plastic bags containing a powdery substance and $320.00 on the floor of the vehicle.

The Massachusetts Department of Public Health’s State Laboratory Institute tested the bags and found that they contained cocaine.  At trial, the plastic bags and the laboratory reports were introduced as evidence without any testimony from the lab analysts.  A jury convicted the defendant of distributing and trafficking in cocaine.  On appeal to the United States Supreme Court, the question presented is whether a state forensic analyst’s laboratory report “prepared for use in a criminal prosecution” is “testimonial” evidence subject to the demands of the Confrontation Clause as set forth in Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004). 
This outline focuses on a selection of four out-of-state cases representative of the ongoing litigation in sexual assault cases.  They are representative of the continued fight to determine whether (1) a hearsay statement is testimonial or non-testimonial and (2) whether non-testimonial statements implicate the Confrontation Clause at all.  These cases provide a good contrast to Connecticut’s present analysis and therefore should provide a good foundation in order to understand how Crawford is being applied throughout the country.  As part of another hand out for this seminar, we further outline the recent appellate history in Connecticut focusing on these issues.  Additionally, another excellent source of information for this analysis is an outline of Post-Crawford Confrontation Clause Jurisprudence in Connecticut which was written by Justice Katz.  The outline should be available on the Public Defender Website.  
1.
Videotaped interview by a “forensic” investigator testimonial.  Detailed analysis of testimonial versus non-testimonial statements.  
North Dakota v. Blue, 2006 ND 134, 717 N.W.2d 558 (2006)

The defendant was convicted of gross sexual imposition of his girlfriend’s four-year-old daughter.  The defendant was sentenced to “ten years in prison with two years suspended.”  The defendant appealed.   On appeal, the defendant requested review of an order at trial granting the State’s motion to use a videotaped discussion between the four-year-old and a forensic interviewer.


On December 3, 2003, a mother brought her four-year-old daughter to the Trinity Medical Center in Minot.  The mother believed the child had been sexually abused by the mother's boyfriend, Blue.  Medical personnel confirmed irritation and indicators of penetration to the child's vagina.  The Minot Police Department received a report of a possible child sexual assault.  The child was referred to the Children's Advocacy Center at MedCenter One in Bismarck, North Dakota.

 
On December 11, 2003, a forensic interviewer conducted a videotaped interview with the child alone while a police officer watched on a television from a different room.  The child stated Blue had locked a door and put a scissors inside her.  The child told the forensic interviewer that her pants and panties were off and the defendant’s pants were on.  The child stated her mother was sleeping on a couch in the living room while the incident occurred.  After the interview was completed, the videotape recording was given to the police officer.

 
After the defendant was arrested and charged with gross sexual imposition, the trial court conducted an evidentiary hearing.  At the hearing, the child, now five years old, was placed on the stand to determine whether she could testify at trial.  The child verbally answered some questions but also nodded her head "yes" and shook her head "no" to other questions.  Following a continued evidentiary hearing, the court issued an order allowing the use of the videotape at trial.  The court concluded the child was an unavailable witness due to her lack of memory.  The case was tried to a jury.  The videotaped interview of the child was received into evidence and shown to the jury.  The child did not testify in front of the jury.  The jury also received photographs of the child and a medical report following the incident.

The North Dakota Supreme Court outlined the holding in Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), and further explored the dichotomy between testimonial and non-testimonial statements in 
Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006).  The Court noted that even before Davis, the cases that interpreted Crawford noted the context and circumstances in which a statement is made is important in determining whether a statement is testimonial.  For example, an out-of-court statement by a victim to a friend, family member, coworker, or non-government employee, without police involvement, have been held non-testimonial.  See, e.g., People v. Griffin, 33 Cal. 4th 536, 15 Cal. Rptr. 3d 743, 93 P.3d 344, 372 n.19 (Cal. 2004) (victim's statement to a friend at school that defendant had been fondling her for some time and she intended to confront him was not testimonial hearsay within the meaning of Crawford); Herrera-Vega v. State, 888 So. 2d 66, 69 (Fla. Dist. Ct. App. 2004) (child's statements to mother and father reporting a touching were not testimonial); Demons v. State, 277 Ga. 724, 595 S.E.2d 76, 79-80 (Ga. 2004) (victim's statement to coworker that the defendant had threatened to kill the victim was admissible as a non-testimonial statement); People v. Geno, 261 Mich. App. 624, 683 N.W.2d 687, 692 (Mich. App. 2004) (statement made by child was not testimonial because it was made to a non-government employee of Children's Assessment Center and was not a statement in the nature of "ex parte in-court testimony or its functional equivalent").
 
 
Likewise, according to the Supreme Court of North Dakota, if an interview is done strictly for medical purposes, and not in “anticipation of criminal proceedings,” the statement would be considered non-testimonial.  This line of cases is clearly troubling for the defense in Connecticut and all are forewarned and advised to review these cases.  See, e.g., State v. Scacchetti, 690 N.W.2d 393, 396 (Minn. App. 2005) (three-year-old victim's statements to a nurse practitioner made in a hospital while the nurse examined the victim for purposes of medical diagnosis were not testimonial and further holding that under Crawford, the defendant must show that the circumstances surrounding the contested statements led the three-year-old to reasonably believe her disclosures would be available for use at a later trial, or that the circumstances would lead a reasonable child of her age to have that expectation); Foley v. State, 914 So. 2d 677, 685 (Miss. 2005) (statements made as a part of medical evaluations do not meet Crawford's testimonial criterion)
; State v. Vaught, 268 Neb. 316, 682 N.W.2d 284, 291 (Neb. 2004) (four-year-old victim's statements solicited by a doctor for medical treatment was not testimonial statement)
.
 
 
But if a statement is made as part of an investigation by government officials the statement is generally considered testimonial.  As the Crawford court recognized: "Involvement of government officers in the production of testimony with an eye toward trial presents unique potential for prosecutorial abuse." Crawford, 541 U.S. at 56 n.7.  The fact that the questioner is a government officer is highly probative of the questioner's purpose.  The involvement of government officials would often "lead an objective witness reasonably to believe that the statement would be available for use at a later trial." Id. at 52.  Other courts have followed this approach and the Davis opinion says nothing to suggest this approach was in error.
 
 
Extremely important to our discussion, in cases since Crawford, other states with the functional equivalent of the Children's Advocacy Center have held that similar statements made by a child with police involvement inevitably are testimonial.  See, e.g., People v. Sisavath, 118 Cal. App. 4th 1396, 13 Cal.Rptr. 3d 753, 757 (Cal. Ct. App. 2004) (holding as testimonial under Crawford interview of child victim of sexual abuse taken and videotaped at county facility designed and staffed for interviewing children suspected of being victims of sexual abuse); Contreras v. State, 910 So. 2d 901, 903-06 (Fla. Dist. Ct. App. 2005) (videotaped statement of defendant's thirteen-year-old daughter by a coordinator of Florida's child protection team, while working with a county sheriff connected electronically in another room, was testimonial and could not be used at trial); In re Rolandis G., 352 Ill. App. 3d 776, 817 N.E.2d 183, 189-90, 288 Ill. Dec. 58 (Ill. Ct. App. 2004) (seven-year-old made the same statement to his mother, a police detective, and a child abuse investigator, but only the statement to his mother was nontestimonial); State v. Snowden, 385 Md. 64, 867 A.2d 314, 325-26 (Md. 2005) (testimony of sexual abuse investigator employed by Child Protective Services as to statements made by child sexual abuse victim held testimonial under Crawford); Rangel v. State, No. 2-04-514-CR, 2006 Tex. App. LEXIS 4997, at 15, 2006 WL 2076552, at 7-8 (Tex. App. July 25, 2006) (videotape recording of interview between a six-year-old child and a forensic investigator with the Child Protective Services was held to be testimonial); see also Heather L. McKimmie, Note, Repercussions of Crawford v. Washington: A Child's Statement to a Washington State Child Protective Services Worker May Be Inadmissible, 80 Wash. L. Rev. 219, 242-43 (2005) (arguing that Crawford requires a prior opportunity to cross-examine before a child's statement to a child protective services worker can be properly admitted).  But see, State v. Bobadilla, 709 N.W.2d 243, 254 (Minn. 2006) (holding child's statement to child-protection worker with government involvement was nontestimonial because interview was not done in order to produce a statement for trial); Erin Thompson, Comment, Child Sex Abuse Victims: How Will Their Stories Be Heard After Crawford v. Washington?, 27 Campbell L. Rev. 279, 300 (2005) (arguing that the United States Supreme Court should declare exceptions from Crawford for child sex abuse victims for face-to-face confrontations).

 
The North Dakota Supreme Court in this matter is in agreement with the majority of jurisdictions that have dealt with a similar factual scenario.  In this case, the videotape of the child's statement to the forensic interviewer was testimonial as defined under Crawford.  The statement was made with police involvement. Statements made to non-government questioners acting in concert with or as an agent of the government are likely testimonial statements under Crawford.  The Davis court declined to consider the precise nature of when statements made to someone other than law enforcement personnel are testimonial.  Davis, 126 S. Ct. at 2274 n.2.  Nonetheless, like the 911 operator in Davis, the Court concluded the forensic interviewer in this case was either acting in concert with or as an agent of the government.  The Court looked to the purpose of the questioner.

The North Dakota Supreme Court held that the forensic interviewer's purpose was undoubtedly to prepare for trial.  Forensic by definition means "suitable to courts."  Merriam-Webster's Collegiate Dictionary 490 (11th ed. 2005).  The police involvement also adds to the testimonial nature of the interview.  The officer in this matter viewed the interview in another room and received the videotape immediately after the interview was completed.  The Court found that the police involvement under these facts indicates the purpose of the interview was in preparation for trial.
 
 
Because there was no "ongoing emergency" and the primary purpose of the videotaped interview in this case was "to establish or prove past events potentially relevant to a later criminal prosecution," the Court held the videotape recording constituted a testimonial statement.  Davis, 126 S. Ct. at 2274.

A testimonial statement can still be admitted into evidence provided the witness is unavailable and the defendant had a prior opportunity to cross-examine the witness: "Where testimonial evidence is at issue, however, the Sixth Amendment demands what the common law required: unavailability and a prior opportunity for cross-examination."  Crawford, 541 U.S. at 68.  At the trial court level, this matter was analyzed under guidelines pre-Crawford.  Defense counsel objected to the admission of the videotape at trial based on the defendant’s right to confront a witness under the constitution.  The trial court found the child to be an unavailable witness due to her lack of memory.

On appeal, the State argued the child's testimony at an evidentiary hearing provided the defendant a sufficient opportunity to cross-examine the child, thus eliminating any Crawford violation.  The State requested that the Court give the word "opportunity" an expansive definition so that a witness' mere presence at a preliminary hearing is sufficient for confrontation purposes.

 
If a defendant has an opportunity to cross-examine the witness at trial, the admission of testimonial statements would not violate the Confrontation Clause. The core constitutional problem is eliminated when there is confrontation. Crawford, 541 U.S. at 68-69.  Crawford makes clear that, "when the declarant appears for cross-examination at trial, the Confrontation Clause places no constraints at all on the use of his prior testimonial statements. . . .  It is therefore irrelevant that the reliability of some out-of-court statements cannot be replicated, even if the declarant testifies to the same matters in court."  Id. at 59-60 n.9 (citations omitted; internal quotation marks omitted.)
 
 
Where a defendant has a same or similar motive to cross-examine a witness, the opportunity to cross-examine a witness before trial can satisfy the Confrontation Clause.  See, e.g., Mancusi v. Stubbs, 408 U.S. 204, 216, 92 S. Ct. 2308, 33 L. Ed. 2d 293 (1972) (adequate cross-examination because statement was given in prior trial on same charges); California v. Green, 399 U.S. 149, 165-68, 90 S. Ct. 1930, 26 L. Ed. 2d 489 (1970) (witness's preliminary hearing testimony was admissible because defendant had an adequate opportunity to cross-examine the witness); Mattox v. United States, 156 U.S. 237, 244, 15 S. Ct. 337, 39 L. Ed. 409 (1895) (admitting testimony given at the defendant's first trial by a witness who had died by the time of the second trial). The opportunity to cross-examine a witness refers to the time the prior statement, now sought to be introduced at trial, was made.  But the Supreme Court has also emphasized the Confrontation Clause reflects a preference for face-to-face confrontation at trial, because "it is this literal right to 'confront' the witness at the time of trial that forms the core of the values furthered by the Confrontation Clause."  Green, 399 U.S. at 157.  This does not mean a right to cross-examination in whatever way the defense might wish.  Delaware v. Fensterer, 474 U.S. 15, 20, 106 S. Ct. 292, 88 L. Ed. 2d 15 (1985). 

In this case, the trial court conducted an evidentiary hearing to determine the witness's reliability.  The child, sitting on her mother's lap, was asked a series of questions by the State and by the district court judge.  The child did not verbally answer whether she knew the defendant.  The child simply shook her head.  No questions were asked by the defendant.

 
The State argued on appeal, without reference to any controlling authority, that the opportunity to cross-examine a witness should include a witness's mere presence at a preliminary hearing.  The Court rejected such a strained reading of Supreme Court precedent.  The Court noted that a witness's mere appearance at a preliminary hearing is not an adequate opportunity for cross-examination for purposes under the Confrontation Clause.
  

In this case, the district court's pre-trial order eliminated the need for the State to call the witness and precluded the defendant from even attempting to call his accuser at trial.  Because of this, the defendant did not have an adequate opportunity to cross-examine his accuser.    

2.
Statements made in a sexual abuse examination to a nurse were testimonial because the examination was paid for by the police, the police department set up the interview, and the purpose of some of the questions were law enforcement related rather than medically related.
United States v. Gardinier, 2007 CAAF LEXIS 723, reconsideration denied, 2007 CAAF LEXIS 995 (2007)

The defendant was convicted of taking indecent liberties with a female under sixteen years of age with intent to gratify his sexual desires and committing indecent acts upon the body of the same child, in violation of Unif. Code Mil. Justice art. 134, 10 U.S.C.S. § 934, and the United States Army Court of Criminal Appeals affirmed the findings of guilty and the defendant’s sentence.  The defendant was sentenced to a bad-conduct discharge, confinement for three years, and reduction to the grade of Private E-1.  The defendant appealed.                 
The defendant’s five-year-old daughter, KG, told her mother that the defendant had touched her inappropriately.  Her mother immediately took KG to Evans Army Community Hospital in Ft. Carson, Colorado, where a medical examination was conducted.  The allegations were also reported to the El Paso County (Colorado) sheriff's office and the El Paso County Department of Human Services.  On January 2, 2002, personnel from those agencies conducted a joint interview of KG, which was videotaped.  That interview was immediately followed by a forensic medical examination by Ms. Valerie A. Sievers, a sexual assault nurse examiner (SANE).  Ms. Sievers, who also described herself as a clinical forensic specialist, conducted a forensic medical examination of KG and completed a report entitled "Forensic Medical Examination Form."  This form included a section on patient history in which Ms. Sievers documented statements that KG made about the defendant’s conduct.

At trial, the military judge admitted the "Forensic Medical Examination" form completed by the sexual assault nurse examiner and allowed her to testify as to what KG told her during the examination.  The Government called Ms. Sievers to testify as an expert in the area of sexual assault nursing and examination.  During her testimony, the Government moved for admission of Ms. Sievers' complete report under the business records exception to the hearsay rule, M.R.E. 803(6).  Defense counsel's objection on authentication grounds was overruled.  Defense counsel later objected to Ms. Sievers' testimony about KG's statements on hearsay grounds.  The Government argued that the testimony was "off of her document, which [was] already admitted into evidence" and that it fell "under the medical rules exception."  Defense counsel's objection was overruled and the testimony was allowed.  Further, the military judge determined that KG 
was not available to testify at trial
 and admitted the videotape of KG's interview with the El Paso law enforcement and human services officials.  All of this evidence was admitted over defense objection.  

The United States Court of Appeals for the Armed Forces granted review of the following relevant issues: (1) whether statements that KG made to the sexual assault nurse examiner were testimonial under Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004); and (2) whether the Army Court of Criminal Appeals erred in determining that the admission of the victim's videotaped statement was harmless beyond a reasonable doubt. 
The Court held that the statements that KG made to the sexual assault nurse examiner were testimonial hearsay and that they were admitted in error.  However, the Court in essence dodged KG’s videotaped interview with the civilian authorities.  Based on the Court’s determination that several pieces of evidence were admitted in error (including KG’s statements), the Court noted that its determinations change the evidentiary landscape that was before the Court of Criminal Appeals when it conducted its initial review.  Therefore, in light of this changed landscape, the Court remanded the case to the Army Court of Criminal Appeals for further consideration. 

The Court first noted that the Confrontation Clause bars the admission of testimonial statements of a witness who did not appear at trial unless the witness was unavailable to testify and the defendant had a prior opportunity for cross-examination.  Crawford, 541 U.S. at 53-54.  The Court identified several factors that could be considered when distinguishing between testimonial and non-testimonial hearsay under these circumstances.  Those factors include: (1) was the statement elicited by or made in response to law enforcement or prosecutorial inquiry?; (2) did the statement involve more than a routine and objective cataloging of unambiguous factual matters?; and (3) was the primary purpose for making, or eliciting, the statement the production of evidence with an eye toward trial?  In undertaking this analysis, the Court took an objective look at the totality of the circumstances surrounding the statement to determine if the statement was made or elicited to preserve past facts for a criminal trial.  Cf. Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006), 126 S. Ct. at 2273-74 (distinguishing between testimonial and non-testimonial statements made in the course of police interrogation by determining whether the circumstances objectively indicate that the primary purpose is to prove past events potentially relevant to later criminal prosecution).

In applying this approach to the statements that Ms. Sievers elicited from KG, the Court considered the first and third factors together because they are related in this factual context.
  The Court determined that on balance, the evidence tips towards a conclusion that the statements were elicited in response to law enforcement inquiry with the primary purpose of producing evidence with an eye toward trial.

Ms. Sievers is a coordinator for the Colorado SANE Program and also conducts sexual assault examinations at the Children's Advocacy Center.  It was in this capacity that she examined KG.  Ms. Sievers testified that she elicited a patient history from KG "to determine diagnosis and treatment," and she completed the "treatment" section on the medical form referring KG to Evans Army Community Hospital for follow-up care.  However, Ms. Sievers also testified that she sees children at the Children's Advocacy Center to conduct forensic evaluations and detailed genital examinations.
  Although there is a "treatment" section on the form, the form itself is entitled a "Forensic Medical Examination Form" rather than simply a medical exam form and Ms. Sievers referred to the report as "the medical legal record."  The Court also noted that one of the questions Ms. Sievers asked KG was: "Can you tell me what you talked about with Ken the policeman?"  The Court found that this question reflects more of a law enforcement purpose and less of a medical treatment purpose.

In addition, the Government conceded that the sheriff's office was involved in arranging the examination; the consent form for the examination stated that the medical report would be provided to law enforcement; the report was sent to the sheriff's office; the sheriff's office was billed for the forensic medical exam; and the forensic medical examination form was introduced by the Government at the defendant’s court-martial after the Government established that Ms. Sievers has testified as an expert in the area of SANE examinations over fifty times and qualified her as an expert in this area.

Lastly, the Court noted that it recognized that the referral of an alleged victim to a medical professional by law enforcement does not always establish that the statements at issue were made in response to a law enforcement or prosecution inquiry or elicited with an eye toward prosecution.  Cf. United States v. Rodriguez-Rivera, 63 M.J. 372, 381 (C.A.A.F. 2006) (criteria for the medical hearsay exception met where government referred victim to a medical professional - critical question is whether victim had some expectation of treatment when she talked to the caregivers).  Here, however, the evidence indicates that Ms. Sievers, who specialized in conducting forensic medical examinations, performed a forensic medical exam on KG at the behest of law enforcement with the forensic needs of law enforcement and prosecution in mind. 
3.
Statements made to a Forensic Interviewer testimonial because the interview was the functional equivalent of a police interrogation.  The police arranged for the victim to be taken for the interview and to a certain extent directed the interview even though not physically present in the interview room.   
People v. Sharp, 155 P.3d 577, 2006 Colo. App. LEXIS 2069, cert. dismissed, 2007 Colo. LEXIS 265 (2007)

The defendant was convicted of sexually assaulting his five-year-old daughter.  After a jury trial, the defendant was convicted of one count of sexual assault on a child (pattern of abuse), four counts of sexual assault on a child (position of trust), four counts of aggravated incest, four counts of second degree sexual assault, in addition to sentence enhancers.  He was sentenced to fifty years.  The defendant appealed.  The Appellate Court reversed and remanded.  

At the trial, the child was unable to testify and the trial court found her unavailable as a witness.  At that time, portions
 of the videotaped interview of the child at a children's advocacy center were admitted into evidence.   In this case, a police detective arranged for the child (“C”) to be taken to a children's advocacy center to be interviewed by a private forensic interviewer.  Although C did not indicate that she understood why she was being interviewed or that she was aware of the police detective's presence at the center, the detective testified at trial to observing the interview on a video monitor in the next room.  Near the end of the interview, the interviewer excused herself to "see if [she has] to ask [C] any more questions."  When she returned, the interviewer asked C specific questions regarding the location and nature of the assaults.  Additionally, while the interviewer was asking C follow-up questions, someone knocked on the door and talked to her.  A few minutes later, the interviewer told C that she had "a helper in the next room" and asked C if it was okay to bring in the "helper."  C refused to let the "helper" join them, and the interview ended shortly thereafter.

Three days after the defendant in this matter was re-sentenced to fifty years, the United State Supreme Court issued its opinion in Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).  Defendant then filed a notice of appeal.  After a series of appeals, the Colorado Supreme Court ultimately remanded the case to the Appellate Court for reconsideration in light of Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006) and People v. Vigil, 127 P.3d 916 (Colo. 2006)
.  The Appellate Court concluded that the child victim’s video testimony violated defendant’s confrontation rights and that such error constituted plain error and reversed and remanded for a new trial.
Citing Crawford, the Court of Appeals of Colorado noted that a non-testifying witness's out-of-court testimonial statement, regardless of its reliability, may be admitted against an accused only if the witness is unavailable and the accused had an opportunity to cross-examine the witness when the statement was made.  In so holding, the Crawford Court departed from its prior confrontation analysis, which had permitted use of an unavailable witness's statement if it bore sufficient indicia of reliability. See Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980).
The Crawford Court identified three "core classes" of statements that may be testimonial: (1) ex parte in-court testimony or its functional equivalent, such as affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially; (2) extrajudicial statements contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions; and (3) statements made under circumstances that would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.  See Crawford at 541 U.S. at 51-52 (emphasis added).  

The Court further explained that the Supreme Court recently clarified that in Crawford, it had in mind "interrogations solely directed at establishing the facts of a past crime, in order to identify (or provide evidence to convict) the perpetrator."  Davis, supra, 126 S. Ct. at 2276.  Therefore, "[a]n accuser who makes a formal statement to government officials bears testimony in a sense that a person who makes a casual remark to an acquaintance does not."  Davis, supra, 126 S. Ct. at 2274.  Without attempting to produce an exhaustive list of testimonial statements, the Davis court explained:
Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecutions.

Davis, supra, 126 S. Ct. at 2273-74.

In concluding that certain statements were testimonial, the Davis Court considered that (1) the police officers forcibly prevented the defendant from participating in the interrogation of the declarant; (2) the statements deliberately recounted, in response to police interrogation, how potentially criminal past events began and progressed; and (3) the statements were made some time after the events described were over.  Davis, supra, 126 S. Ct. at 2278.  The Supreme Court concluded that such statements are inherently testimonial because they "are an obvious substitute for live testimony, because they do precisely what a witness does on direct examination."  Davis, supra, 126 S. Ct. at 2278 (emphasis in original).

Applying Crawford to child testimony, the Colorado Supreme Court recognizes that "police interrogation" may extend beyond the structured questioning by a law enforcement officer because the "[i]nvolvement of government officers in the production of testimony with an eye toward trial presents a unique potential for prosecutorial abuse."  Vigil, supra, 127 P.3d at 922 (quoting Crawford, supra, 541 U.S. at 56 n. 7, 124 S. Ct. at 1354).  The Colorado Court of Appeals concluded the child's videotaped statements to the private forensic interviewer were the functional equivalent of police interrogation and were testimonial.  The police detective arranged, and, to a certain extent, directed the interview even though the detective was not physically present in the room with C.  Moreover, the purpose of the interview was to elicit statements that would be used at a later criminal trial to convict the perpetrator.  See Davis, supra, 126 S. Ct. at 2276.

Similar to the testimonial statements made in Davis, the defendant in this case was not present during the interview.  In response to the interviewer's questions, the statements deliberately recounted how potentially criminal past events began and progressed and the statements were made some time after the events described were over.  See Davis, supra, 126 S. Ct. at 2278.  Thus, like the Davis Court, the Court concluded that such statements are inherently testimonial because they "are an obvious substitute for live testimony, because they do precisely what a witness does on direct examination." 

Because C was unavailable, the prosecutor admitted C's videotaped statements in lieu of her testimony.  It is undisputed that defendant did not have an opportunity to cross-examine C either during the videotaped interview or during trial.  Moreover, the vast majority of evidence admitted at trial was testimonial in nature and no physical evidence of abuse was admitted.  Further, the prosecutor referred to the videotaped interview extensively throughout closing argument and encouraged the jurors to refer to it while deliberating. Based on this evidence, the Court concluded that admitting the videotaped statements so undermined the fundamental fairness of the trial itself as to cast serious doubt on the reliability of the judgment of conviction.

4.
Video-taped statements made in an interview with the director of an abuse center are testimonial.
State v. Pitt, 209 Ore. App. 270 (2006), reconsideration granted, State v. Pitt, 2007 Ore. App. 349 (2007)

The defendant was convicted of two counts of First Degree Sexual Abuse and two counts of First Degree Unlawful Sexual Penetration for sexually abusing his girlfriend’s four-year-old daughter.  The trial court imposed consecutive sentences of 100 months’ imprisonment for each of the sexual penetration convictions and concurrent sentences of 75 months on the sexual abuse convictions.  The defendant appealed, arguing that the trial court erred under Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), by allowing into evidence videotapes and witness testimony containing the hearsay statements of two child victims whom he did not have the opportunity to cross-examine.  The court agreed and reversed defendant's convictions. 
In the summer of 2001, defendant began living with his girlfriend and her daughter A.  Later that year, the three moved and then the girlfriend noticed changes in her daughter's behavior.  A was resisting being alone with defendant and was wetting the bed.  She developed a rash and complained about feeling sick.  In December of 2001, A told her mother that defendant "touches me" and pointed to her genital area.  The girlfriend took the matter to the police, who made arrangements for A to be seen at a child abuse assessment center called the Lighthouse.

A was seen at the Lighthouse by Dr. Stefanelli, who interviewed A and performed a physical examination.  A told Dr. Stefanelli that defendant had touched her genital area.  During the physical examination, Dr. Stefanelli found physical evidence that A had been sexually abused.  The staff at the Lighthouse then referred A to a clinical psychologist for treatment.

 
A met with the psychologist in December 2001.  At that session, A again stated that defendant had touched her genitals.  In addition, A told the psychologist that defendant had previously touched her and that she had seen defendant touch her five-year-old cousin, R, at that time.  In July of 2002, both A and R took part in videotaped interviews at the Lane County Child Advocacy Center.  
The Lane County Child Advocacy Center is part of a network of similar centers throughout the state.  It operates in partnership with the district attorney's office and provides a number of services related to child abuse investigations. Children are referred to the center by law enforcement agencies or Child Protective Services.  In addition to performing videotaped interviews of the kind in which A and R participated, the center houses a grand jury and performs medical exams.  The center does not offer mental health treatment, but it does refer children for such treatment.

The center's director interviewed A and R separately.  In both instances, a police officer videotaped the interview from behind a one-way mirror. The director told the children that the interviews were being videotaped.  According to the director, "the whole idea is that the child and family have knowledge that it's going to be video recorded and audio recorded . . . .  And it's also done with the parents knowing that this is information that is going to be turned over to whoever the agency that's involved, whether its law enforcement or Child Protective Services."  The director himself is a former police officer who describes his current role as "forensic child interviewer" whose job it is to "conduct forensic video interviews" of child abuse victims and to "coordinate interview participation among law enforcement, child protection services and prosecutors."

 
At the outset of his interviews with A and R, the director engaged in an exercise designed to gauge the extent to which the children were suggestible. For example, the director pointed to common animals on a nearby poster and deliberately misidentified them to see if the children were willing to correct him. Later during the course of their respective interviews, both girls stated that the defendant had inappropriately touched them.  A said that the defendant had touched her genital area on more than one occasion.  A also said that she had seen defendant touch R in a similar manner, in an incident that had taken place at R's house.  R stated that the defendant had "touched me right here" while pointing to her genital area.  R also said that she had seen defendant touch A.

At trial, after both children appeared frightened and refused to answer questions during a competency hearing, the court ruled that A and R were unavailable.  The court ruled that the children's hearsay statements regarding defendant's abusive touching and the videotaped interviews were admissible under exceptions to the hearsay rule.  The defendant’s now ex-girlfriend, Dr. Stefanelli, and the psychologist testified regarding, among other things, the out-of-court statements that A had made to them.  In addition, the Center’s director testified about the nature of the interview process, after which the videotaped interviews were played for the jury.  In closing arguments, the prosecution referred to the videotapes several times, reminding the jury that the tapes had been admitted into evidence and that the jury would be able to watch them again as it deliberated.
On appeal, the defendant advanced several arguments, including Crawford, arguing that the trial court erred multiple times by admitting the hearsay statements of the child victims—through the testimony of Dr. Stefanelli and the psychologist, and through the playing of the videotapes—in violation of his confrontation right under the Sixth Amendment to the United States Constitution.

The state argued that the admission of the statements at issue is not reviewable as plain error because it is at least reasonably debatable whether they are the kind of "testimonial" statements to which Crawford applies. The state argued that, with respect to the statements made to the psychologist and Dr. Stefanelli, they are not testimonial because they were made for treatment purposes, to health professionals, outside the presence of police or other government officials.  The state concedes that the children's interviews with the director present a "closer, or less open, question," but it nonetheless argues that their introduction was at least not plainly erroneous.

The Court disagreed with the state.  Basing its decision on recent cases from both the Oregon Supreme Court and the United States Supreme Court, the Court held that the children’s videotaped statements were “undebatably ‘testimonial.’”  The Court held that the admission of those statements was therefore plain error and based on the gravity of the error, the admission of the videotapes requires reversal.  The Court did not reach the question on whether Crawford also applies to the children’s hearsay statements to Dr. Stefanelli or the psychologist.
As part of the Court’s analysis, it focused on Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006), where the United States Supreme Court refined the distinction between testimonial and nontestimonial statements.  In that case, the Court reviewed a pair of domestic disturbance cases in which Crawford objections had been raised.  In the first, the issue was whether statements made to a 9-1-1 emergency operator by a woman in the midst of an altercation with her former boyfriend were testimonial.  The Court held that they were not, because the circumstances showed that the primary purpose of the call was not to assist in the investigation of a crime but to "enable police assistance to meet an ongoing emergency."  In the second case, the issue was the admissibility of statements made by a woman to police officers who had responded to a report of a domestic disturbance.  The woman described to the responding officers how she and her daughter had been attacked by her husband before the police had arrived on the scene.  The Court held that those statements were testimonial, because the circumstances showed that the statements were made "as part of an investigation into possibly criminal past conduct."  The decision in Davis thus helped to distinguish between testimonial and nontestimonial statements by drawing at least one bright line:
Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. 

Davis, supra, 126 S. Ct. at 2273-74.

Returning to the facts of this case, the Court readily concluded that the children's interviews with the director at the Lane County Child Advocacy Center were "testimonial" under both State v. Mack, 337 Ore. 586 (2004)
 and Davis. The circumstances of the interview do not differ in a meaningful way from those in Mack.  In this case, as in that one, the interviewer interviewed and elicited statements from a young child "so that police officers could videotape them for use in a criminal proceeding."  Although, as in Mack, the interviews were not conducted by a police officer, they were conducted for the express purpose of furthering a police investigation, with a police officer recording them and with the interviewer explicitly attempting to solicit information from the children that would be useful for defendant's prosecution.  The director testified that the "whole idea" of the operation is that parents know that their children are interviewed on tape so that their statements can be used in the course of a prosecution.  Under Mack, therefore, the director was acting as an "agent" for the police. 

Additionally, the Court concluded that under Davis, the children's videotaped statements to the director likewise are unquestionably testimonial, because their primary purpose was to "establish or prove past events potentially relevant to later criminal prosecution."  Davis, 547 U.S. at 822.    
� Victim’s statements met all the criteria for admission under the Mississippi tender year’s exception and the medical statement exception to hearsay.  The Court noted that the defendant incorrectly avers that the circuit court restricted his Sixth Amendment rights to cross-examine the victim by allowing the testimony of medical professionals to bring in the child’s comments.  The Court held that the defendant’s argument ignores the fact that such allowances make up the basic nature of hearsay exceptions based on the unavailability of the declarant.  While this is Mississippi, counsel is advised to review Connecticut Code of Evidence Section 8-10 which is our new Tender Years Exception.  This Section goes into effect on January 1, 2009.  


�In Foley, the defendant further asked the Court to find that allowing such testimony violated his Sixth Amendment right to confront adverse witnesses as discussed by the United States Supreme Court's decision in Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004).   The defendant argued that admitting the testimony of medical personnel and counselors concerning the child’s statements violates Crawford because he had no chance to cross-examine the child.  The Supreme Court of Mississippi noted that under Crawford, the defendant must show that the child’s statements were "testimonial" in order for them to violate the Confrontation Clause.  At a minimum, statements of a testimonial nature include "prior testimony at a preliminary hearing, before a grand jury, or at a former trial" and police interrogations.  The Court held that statements made by the child do not fall into any of those categories, and the defendant failed to argue or show that the therapists or medical professionals who testified concerning statements made by the child had contacted the police or were being used by the police as a means to interrogate the child or investigate her claims.


� The Supreme Court of Nebraska held that the victim's statement did not fit any of the formulations of the core class of testimonial statements, nor did it share characteristics of these formulations.  The Court believed on the facts of this case that the victim's statement to the doctor was not a "testimonial" statement under Crawford.  The Court discussed that the victim's identification of the defendant as the perpetrator was a statement made for the purpose of medical diagnosis or treatment.  The victim was taken to the hospital by her family to be examined and the only evidence regarding the purpose of the medical examination, including the information regarding the cause of the symptoms, was to obtain medical treatment.  There was no indication of a purpose to develop testimony for trial, nor was there an indication of government involvement in the initiation or course of the examination.  Cf., Snowden v. State, 156 Md. App. 139, 846 A.2d 36 (2004) (stating in child sexual abuse case that where children were interviewed for express purpose of developing their testimony, statements of victims presented by social worker were "testimonial" under Crawford).


� Interestingly, this does not mean the videotape statement of the child is completely inadmissible.  The Court noted that the videotape statement can still be admissible under N.D.R.Ev. 803(24)(b)(i) provided the child testifies at trial.  N.D.R.Ev. 803(24)(b)(i) provides that “[a]n out-of-court statement by a child under the age of 12 years about sexual abuse of that child or witnessed by that child is admissible as evidence (when not otherwise admissible under another hearsay exception) if: (a) The trial court finds, after hearing upon notice in advance of the trial of the sexual abuse issue, that the time, content, and circumstances of the statement provide sufficient guarantees of trustworthiness; and (b) The child either: (i) Testifies at the proceedings; or (ii) Is unavailable as a witness and there is corroborative evidence of the act which is the subject of the statement.”  �


� Obtaining KG's physical presence at trial or determining her whereabouts was never an issue.  The record seems to indicate the Government could locate her, and she was available when the Government was preparing the court for closed-circuit testimony. The military judge at one point decided to require KG to testify via closed-circuit television.  According to the Court, the military judge properly gave appellant the option to absent himself from the courtroom instead of having the child-victim testify via closed-circuit television.  However, the military judge subsequently declined to order KG to testify by closed-circuit television "over . . . her mother's objection" and "as a matter of personal conscience."    





� As to the second factor, the Court had no difficulty concluding that Ms. Sievers’ documentation of KG’s allegations of sexual abuse is more than a routine and objective cataloging of unambiguous factual matters.  The Court cited United States v. Magyari, 63 M.J. 123, 126-27 (C.A.A.F. 2006) (holding that data entries by lab technicians fit into this category). 


� The Court cited to Black’s Law Dictionary 676 (8th ed. 2004) for the definition of “Forensic” which is defined as “[u]sed in or suitable to courts of law or public debate.”


� A review of the history in this case does not help in understanding what “portions” of the videotape was entered.  In fact, when the trial court asked trial counsel for his position regarding introduction of C's videotaped statements, counsel responded, "I won't object to the tape being introduced by the police officer.  I want the jury to see that tape because I have seen the tape. There's something in that tape that would have a great bearing on the outcome of this case.”  People v. Sharp, 143 P.3d 1047, 1053, (2005).  Of course, based on counsel’s response, it further would appear that the defendant would have waiver issues. 


� Vigil adopted a two-part test to determine whether out-of-court statements are made during the functional equivalent of police interrogation.  The test directs courts to examine (1) whether and to what extent government officials were involved in producing the statements and then (2) whether their purpose was to develop testimony for trial.  Vigil, 127 P.3d at 922.  This determination is fact specific and must be made on a case-by-case basis.  





Under the test enunciated in Vigil, if statements were made during the functional equivalent of police interrogation, they are testimonial under Crawford.  If the statements were not the product of the functional equivalent of police interrogation, and thus not clearly testimonial under Crawford, they must then be considered under the "core classes" of statements that may be testimonial under Crawford.  In applying the Vigil test, the court must first determine whether the child's video statements were the product of the functional equivalent of police interrogation, thereby making the statements testimonial.  The functional equivalent of the police interrogation test is separate and in addition to the objective witness test.  Therefore, if a child makes a statement to a government agent as part of a police interrogation, his or her statement is testimonial irrespective of the child's expectations regarding whether the statement will be available for use at a later trial. See Vigil, at 926 n.8.


� The Court granted reconsideration and adhered to its decision.


� Defendant did not advance this argument at the trial level because Crawford was decided after defendant’s conviction.  The defendant argued on appeal that it is reviewable under a plain error analysis.


� In State v. Mack, 337 Ore. 586, 101 P.3d 349 (2004), the Oregon Supreme Court confronted the question whether the videotaped statements that a three-year-old child made to a Department of Human Services caseworker were inadmissible under Crawford.  The defendant was charged with murdering his girlfriend's two-year-old son, L.  L's three-year-old brother was in the house at the time that L died.  On two separate occasions, the investigating police officers videotaped the child as he was being interviewed by a DHS caseworker whom the police had asked to conduct the interviews.  When the child was later determined to be incompetent to testify, the trial court ruled that the videotaped statements of the child were inadmissible under Crawford.��On appeal, the state argued that Crawford did not apply because the interview had not been conducted by a police officer.  The court rejected that argument, concluding that there was no relevant distinction between the child's statements to the caseworker and the testimonial statements that the court held to be inadmissible in Crawford.  The court reasoned that the DHS caseworker was functioning as an agent for the police, because she had "elicited statements from [the child] at the request of the officers while they videotaped the interviews" and had "structured the interviews in an age-appropriate way" in order "to elicit information from [the child] relevant to the police investigation."  Id. at 594.  The court concluded that, because the caseworker was serving as a "proxy" for the police and gathering information to assist their investigation, the child's statements to her were the kind of testimonial statements to which Crawford applies.
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