From: Lauren Savidge

To: Clark, Colin

Subject: CFE Comments on Bridgewater Flood Certification
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Attachments: 2013.06.19 CFE Comments on Bridaewater Flood Certification.pdf
Colin,

It was nice speaking with you yesterday. Attached please find Connecticut Fund for the
Environment’s comments on the Bridgewater Flood Certification Exemption.

Best,

Lauren Savidge

Legal Fellow

Connecticut Fund for the Environment
142 Temple Street, Suite 305

New Haven, CT 06510

Tel: (203) 787-0646 x 122

Fax: (203) 787-0246
www.ctenvironment.org

Advocates for Connecticut and Long Island Sound
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Connecticut Fund Save the Sound
for the Environment

June 19, 2013

Colin Clark

Bureau of Water Protection & Land Reuse

Inland Water Resources Division

Connecticut Department of Energy and Environmental Protection
79 Elm Street

Hartford, CT 06106-5127

E-Mail: Colin.Clark@ct.gov

Re:  Comments on Bridgewater Associates Proposed Development in Stamford, CT
Dear Colin:

On behalf of Connecticut Fund for the Environment (“CFE”), we submit the following
comments on Bridgewater Associates proposal to construct new headquarters and other related
projects using state funding on a 14-acre parcel in Harbor Point, Stamford, CT.

CFE is a 501(c)(3) not-for-profit corporation founded in 1978 and incorporated under the
laws of the State of Connecticut and with a principal place of business at 142 Temple Street,
Suite 305, New Haven, CT 06510. The mission of CFE and its permanent program, Save the
Sound, is to protect and improve the land, air and water ot Connecticut and Long Island Sound
through legal and scientific expertise. CFE and Save the Sound represent approximately 3,600
member households.

Bridgewater Associates (“Bridgewater”), along with state funding administered by the
Connecticut Department of Economic and Community Development (“DECD”), proposes to
construct a 850,000 square foot corporate headquarters building, parking garage, access roads,
walkways, and associated improvements along a 14-acre parcel at the foot of Bateman Way in
Stamford, Connecticut.’ In the original application, Bridgewater stated that it planned other
associated off-site improvements, such as renovating a nearby marina, improving an existing
estuary, and building a water quality forebay, helipad, and entertainment barge.” The proposed
site is located on a 100-year floodplain, with elevation ranging from 7 to 11 feet.’

I. The proposal must be consistent with the statutory goals and policies set forth in the
Connecticut Coastal Management Act

! Fuss & O'Neill, Permit Application for Programs Administered by the Inland Water Resources Division,
Bridgewater Headguarters, Attachment A - Executive Summary 1-2 (December 2012) [hereinafter “Permit
Application”].
? Id. at Executive Summary 2.
? Id. at Executive Summary 1.
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The Bridgewater proposal must be consistent with the goals and policies set forth in the
Connecticut Coastal Management Act (“CMA™), including Sections 22a-92 and 22a-93 of the
Connecticut General Statutes, based on two separate authorities. First, Section 22a-98 of the
Connecticut General Statutes states: “[t]he commissioner shall assure consistency with such
goals and policies in granting, denying or modifying permits under such programs.” Thus,
DEEP, in granting an Exemption to the Flood Management statutes, must ensure the Bridgewater
proposal is consistent with the CMA goals and policies.*

Second, since the Bridgewater proposal uses state funds, it must be consistent with the
Conservation and Development Policies: The Plan for Connecticut 2013-2018 (“State Plan™).”
The State Plan is an official guidance document for proposed state agency actions on land and
water resource conservation and development. The State Plan requires agencies to “[m]inimize
the siting of new infrastructure and development in coastal areas prone to erosion and inundation
from sea level rise or storms...and undertake any development activities within coastal areas in
an environmentally sensitive manner consistent with the statutory goals and policies set forth in
the Connecticut Coastal Management Act.”®

Thus, based on Sections 22a-98 and 16a-31 of the Connecticut General Statutes, the
Bridgewater proposal must be consistent with the CMA goals and policies established in
Sections 22a-90 et. seq. of the General Statutes.

a. The Bridgewater proposal would construct a non-water dependent use in an
area ideally suited for, and statutorily preferred to have, a water dependent
use

Section 22a-92 of the Connecticut General Statutes outlines the goals and policies of the
CMA, which includes ensuring “that the development, preservation or use of the land and water
resources of the coastal area proceeds in a manner consistent with the capability ol the land and
water resources to support development, preservation or use without significantly disrupting
either the natural environment or sound economic growth.”’ Priority is given to development that
is dependent upon the water or shorelands.® Water dependent uses are defined as “those uses and
facilities which require direct access to, or location in, marine or tidal waters and which therefore
cannot be located inland,” including marinas, docks, ports, and shipyards, among other uses.’

! See Thornton Real Estate, Inc. v. Lobdell, 184 Conn. 228, 229 (1981) {stating ““the word ‘shall’ in the statute
connotes that the performance of the statutory requirements is mandatory rather than permissive”).
3 Conn. Gen. Stat. § 16a-31(a)(4) (requiring state grants in excess of two hundred thousand dollars ($200,000) “for
the acquisition or development or improvement of real property” to be consistent with the State Plan). According to
a press release by Governor Malloy on August 15, 2012, DECD will provide state assistance to Bridgewater,
including “[a] grant of up to $5 million for the installation of alternative energy systems,” which would be
considered “development or improvement of real property” under Section 16a-3 1(a)}(4). Governor Dannel P. Malloy,
Gov. Malloy: Bridgewater Associates to Join “Next Five,” Will Create Berween 750 and 1000 Jobs (August 15,
2012), available at hup://fwww.governor.ct.gov/malloy/cwp/view.asp?A=4010&0Q=509466.
® Office of Policy and Management, Conservation and Development Policies Plan for Connecticut 2005-2010,
Growth Management Principles #4: Conserve and Restlore the Natural Environment, Cultural and Historical
Resources, and Traditional Rural Lands 20 (adopted by the Connecticut General Assembly on June 5, 2013),
available at http:/fwww ct.goviopm/lib/opm/igp/org/cdupdate/2013-2018_cd_plan.pdf.
7 Conn. Gen. Stat. § 22a-92(a)(1).
% Conn. Gen. Stat. §§ 22a-92(a)(3) & (b)(1)(A).
% Conn. Gen. Stat. §§ 22a-93(16).
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Along with promoting the CMA goals and policies, DEEP must ensure that Bridgewater
proposal “incorporates all reasonable measures mitigating any adverse im]gacts of such actions
on coastal resources and future water-dependent development activities.”'

We agree with the Department of Energy and Environmental Protection’s (“DEEP”)
conclusion that the proposal is not a water dependent use.'' As that letter states, the primary
purpose of Bridgewater proposal is a non-water dependent use because the facility does not
require direct access to the water.'? The proposal on the 14-acre Harbor Point parcel includes a
700,000 square foot office building, parking garage, driveways, and utilities relating to the office
building, all of which could be built on an inland site. The facility does not further the core
purpose of the CMA because it does not develop or use the land consistent with the coastal area.

b. The Coastal Management Act goals and policies do not allow positive
economic effects of a proposal to correct numerous unmitigated adverse
environment effects

Once there is a determination that the proposal is not a water dependent use, DEEP must
examine whether the proposal uses “all reasonable measures mitigating any adverse impacts of”
the non-water dependent use “on coastal resources and future water-dependent development
activities.”"” In its current form, the proposal does not mitigate the adverse impacts on future
water-dependent development activities through all reasonable measures, as required by the
CMA. We are primarily concerned with the elimination of the historical boatyard, called Yacht
Haven, which contained space to store 500 boats on land, over 250 wet slips, parking, boat
repair, general storage, and restrooms. '

An adverse impact on future water-dependent development opportunities is defined as
“locating a non-water-dependent use at a site that (i) is physically suited for a water-dependent
use tor which there is a reasonable demand or (ii) has been identified for a water-dependent use
in the plan of development of the municipality or the zoning regulations.”'” This site is suited for
a water dependent use because of its coastal peninsula and proximity to Stamford Harbor.
Historically, the site has been used as a boatyard and to manufacture boats before that.

Connecticut courts have interpreted the CMA goals and policies to allow a non-water
dependent use project in a coastal area only if there are significant secondary water dependent
uses to mitigate the adverse environmental effects and future water dependent activities. In
Connecticut Conservation Ass'n, Inc. v. Bridgeport Zoning Comm'n, the Superior Court of
Connecticut held a shopping center planned along the coast was consistent with the CMA goals
and policies, even though the primary purpose was for a non-water dependent use in an area with

' Conn. Gen. Stat. §§ 222-98.
"' Brian Thompson, Memo re: Coastal Consistency of Bridgewater Proposal, Harbor Point, Stamford, ( Flood
‘:\;Ianagemem Certification and Exemption Application #201300017) (March 26, 2013).

Id. at 3.
"> Conn. Gen. Stat. §§ 22a-98.
' Barmello, Ajamil & Partners Architects, Inc., Comparable Evaluation of Yacht Haven Boatyard and 205 Magee
Avenue Proposed Marina, 14Table 3.1 (January 31, 2013); Barmello, Ajamil & Partners Architects, Inc.,
Supplemental Report to the Comparable Evaluation of Yacht Haven Boatyard and 205 Magee Avenue Proposed
Marina Issued January 31, 2013, 14Table 3.1 (May 20, 2013) [hereinafter “Revised Boatyard Report”].
'* Conn. Gen. Stat. § 22a-93(17).
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access to tidal waters, because it provided “general public access” to waters for the first time “in
over a century” through a “promenade along the Yellow Mill Channel, two fishing piers, visual
access to the water, benches, trees and lighting.”'® The proposal provided public access for active
and passive recreation on site. This project was found to have sufficient general public access
because it was a shopping center, generally open to the public with public parking, with
walkways, overlooks, and piers for public enjoyment.

In contrast, rather than opening an area to the public for the first time in years, the
Bridgewater proposal closes an active and thriving boatyard. Under the original proposal, the
Bridgewater site did not preserve or restore any of the existing boatyard facilities. In recent
communications, it appears the developer intends to restore 110 slips at the Bridgewater site.'’
Assuming this is true, (1) it still does not restore the bulk of the historical water dependent uses
of Yacht Haven; and (2) it is not a condition of DEEP’s approval that such slips be restored.

Along with the goals and policies of the CMA, agencies with responsibilities concerning
development within a coastal boundary are “[t]Jo manage uses in the coastal boundary through
existing municipal planning, zoning and other local regulatory authorities.”'® The City of
Stamford zoning regulations states that “if a site contains an existing, viable water-dependent
use, such use shall be retained” and “[nJo proposed use shall be approved that would adversely
impact a water-dependent use.”'® The Stamford Zoning Board approved a General Development
Plan for a predecessor in title to the land, which stated that the plan should include methods to
improve and ensure the continued operation of the boatyard.”® Additionally, “there will be no
reduction in any current capacity, facilities, uses or services, insuring the continued operation of
this important water dependent use” unless the Stamford Zoning Board specifically approves
otherwise, which has not yet occurred.”’

The City of Stamford Zoning Enforcement sent a zoning violation to Strand/BRC Group
LLC on July 16, 2012 for dismantling the existing boatyard on the property without informing
the zoning board, 1n direct violation of zoning regulations and the earlier General Development
Plan. Thus, the displacement of the boatyard flatly contradicts specific zoning relating to water
dependent uses.

The only actual commitments to water dependent uses mentioned in Bridgewater’s
application are secondary and include public access walkways along the bulkhead, leading to the
nearby park, and a potential off-site marina renovation.”? However, there is no indication that the
on-site parking garage will be open to anyone but Bridgewater employees, which is an important
component of public access.”® The walkways may be seen by the average person as paths for the

' Connecticut Conservation Ass'n, Inc. v. Bridgeport Zoning Comm'n, 1992 Conn. Super. LEXIS 1580, 7-8 (Conn.
Super. Ct. 1992),
'7 Revised Boatyard Report, supra note 16, at 6.
'S Conn. Gen. Stat. § 22a-92(b)(1)(A).
1 Stamford Zoning Regulations § 9(J)(4)(d), available at
http:/fwww stamfordct.gov/sites/stamfordct/files/file/file/zoning_regulations.pdf.
i? Stamford Land Records Vol. 14118 Page 001; Map No. 141118,
T d.
%2 Permit Application, supra note 1, Executive Summary 1-2.
B See Comm. to Save Guildford Shoreline, Inc. v. Guilford Planning & Zoning Comm’n, 2005 Conn. Super. LEXIS
922, 9 (Conn. Super. Ct. 2005) (upholding a municipal zoning commission’s approval of an application to build
storage units along the coast as consistent with the CMA because it provided a public walkway along the shoreline
and public parking and signage io facilitate such access).
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office facility. Furthermore, the proposal only includes passive recreation and not active
recreation, like the fishing piers in the Connecticut Conservation Ass'n v. Bridgewater Zoning
case.

Additionally, Bridgewater is planning on prov1d1ng mitigation for the existing boatyard in
the form of a new rack storage boatyard off-site.”* Plans for such boatyard are still preliminary,
tentative and evolving. In its present form, there remain serious questions as to whether such a
boatyard would adequately mitigate the permanent loss of the existing boatyard as even the latest
version is a substantially smaller footprint in a difficult to reach area. An agency decision must
be supported by substantial evidence,” meaning the record must contain supporting evidence of
the agency’s decision such that “a reasonable mind might accept as adequate to support a
conclusion.””® DEEP cannot meaningfully make a determination under 22a-98 or any other
section of the CMA without having examined the mitigation and how it relates to the displaced
use.

While mitigation has been proposed in various reports and communications by the
developer, such mitigation is contingent, uncertain, and unenforceable at this time. As DEEP
staff concludes in a recent memo about the proposal, “the complete extent of mitigating activities
is not yet known and will be determined through the mumc:lpal coastal site plan review
process[.]”>’ Despite this, the memo goes on to state, “if the proposal ultimately provides
reasonable mitigation [sic] the Department considers the prospects of significant employment
and economic benefits from Bridgewater to outweigh any unmitigated adverse impacts,” thus,

“the application would be deemed consistent with the water-dependent use policies of the
Coastal Management Act. »28 (Emphasis added).

The CMA, however, does not allow unmitigated adverse impacts to be balanced against
economic benefits. The Act states that the Commissioner *“shall assure” consistency with the
CMA goals and policies and any permit applicant “shall demonstrate” that the activity
“incorporates all reasonable measures mitigating any adverse impacts of such actions on coastal
resources and future water-dependent development activities.”*® There is no subsequent
reference to balancing unmitigated activities against jobs or economic benefits. Consistent with
the statutory language, courts have not engaged in balancing a project’s economic impact, but,
instead, have focused on secondary water dependent uses mitigating non-water dependent uses.’®

While the CMA does allow the land to be used consistent with the coastal resources
“without significantly disrupting...sound economic growth,™' the state must require “all

* permit Application, supra note 1, Executive Summary 1-2; see also Boatyard Report, supra note 14 (detailing the

roposed marina ai 205 Magee Avenue).
> Comm. to Save Guildford Shoreline, 2005 Conn. Super. LEXIS 922, 5.
2 Richardson v. Perales, 402 U.S. 389, 401 (1971) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229
{(1938).
* Thompson, supra note 11, at 4.
*1d.
¥ Conn. Gen. Stat, § 22a-98.
0 See DeBeradinis v. Zoning Com'n of City of Norwalk, 228 Conn. 187 (Conn. 1994) (reversing a municipal zoning
commission’s approval of an application to expand a recycling facility, or a non-water dependent use, on the
waterfront because the only water dependent use of the proposal was a public access easement along the waterfront
that was later found to be illegal); Connecticut Conservation Ass'n, 1992 Conn, Super. LEXIS 1580
*' Conn. Gen. Stat. § 22a-92(a)(1).
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S 5 . 32 .
reasonable measures mitigating any adverse impacts’™~ on the environment and future water

dependent uses. Because the extent of the mitigation is not yet known or evaluated, it is
impossible for DEEP to make a meaningful determination.

Accordingly, we request that DEEP retract its unsupported conclusion that economic
impacts outweigh any unmitigated adverse impacts, and instead make the very different
determination as to whether “all reasonable measures mitigating any adverse impacts™ of the
activity have been incorporated, as required by the Coastal Management Act. Accordingly, we
respectfully request that DEEP do a thorough examination of the proposed mitigation in relation
to the displaced resource and require the mitigation to meet the statutory standard.

We thank you for your time and consideration on these matters.

Sincerely,

/ﬁ(w« dcgt(,ég@

Lauren Savid

Legal Fellow

Connecticut Fund for the Environment
Isavidge @ctenvironment.org

Tel: (203) 787-0646 x 122

Fax: (203) 787-0246

3 Conn. Gen. Stat. § 22a-98.
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