UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT
MARY CARR, et al., individually and on  : CIVIL ACTION NO.
behalf of all other persons similarly :
situated, :
Plaintiffs : 3:00 CV 1050 (AVC)
V.

PATRICIA WILSON-COKER, in her

official capacity as Commissioner of

the State of Connecticut,

Department of Social Services :

Defendant : April 29, 2008
SETTLEMENT AGREEMENT
WHEREAS, the named plaintiffs and all others similarly situated, as low-income

recipients of the Connecticut “HUSKY A” Medicaid program, commenced this action against
defendant PATRICIA WILSON-COKER, in her official capacity as Commissioner of the State
of Connecticut Department of Social Services, for DSS’ alleged failure to comply with federal
law that allegedly requires her to implement policies and procedures designed to ensure the
meaningful access of plaintiffs to oral health care provided by participating Medicaid dentists, in
alleged violation of Title XIX of the Social Security Act, 42 U.S.C. § 1396, et seq., including the
Early and Periodic Screening, Diagnosis and Treatment program, and implementing federal
regulations promulgated by the Centers for Medicare and Medicaid Services of the U.S.
Department of Health and Human Services, 42 C.F.R. § 431.1, et seq.; and

WHEREAS, Defendant denies the allegations but has determined that settlement of the

action on mutually acceptable terms is in the best interest of all parties; and




WHEREAS, Michael P. Starkowski succeeded Patricia Wilson-Coker as the
Commissioner of the Department of Social Services following the commencement of this action,
and currently remains in that position; and

WHEREAS, the parties intend, through this Settlement Agreement, to maintain
significant and substantial improvement to the procedures by which children and adults in
Connecticut who receive Medicaid assistance may access dental health care services in a
network of providers maintained and administered by the Department of Social Services; and

WHEREAS, the parties desire to settle this action on terms and conditions that are just
and fair to all parties.

NOW, THEREFORE, IT IS HEREBY AGREED by and between the parties, as
represented below, as follows:

I. General Recitals

1. The parties believe that resolving this maiter through negotiation rather than
adversarial litigation is in the best interests of both plaintiffs and defendant. The agreement to
settle this case, subject to the approval of the Court in accordance with Rule 23(e) of the Federal
Rules of Civil Procedure, is the ouicome of negotiations and bargaining by the parties. Each
party has made concessions the party believed were necessary in light of the facts of this action.
In addition, each party has been able to obtain favorable concessions and agreements potentially
beyond the reach of that party if this action had been decided by the Court, instead of being
resolved through negotiations. |

2. This Agreement embodies the entire agreement and understanding of the parties with
respect to the subject matter contained herein. The parties hereby declare and represent that no

promise, inducement, or agreement has been made other than those contained in this document,




and the parties acknowledge that the terms and conditions of this agreement are contractual and
not a mere recital.

3. This Settlement Agreement is contingent upon approyal by the Connecticut legislature
in accordance with the provisions of Conn, Gen. Stat. § 3-125a, and by the Court after the Court
holds such “fairness hearings” as may be dictated by the Federal Rules of Civil Proéedure, the
Local Rules of Civil Procedure of the U.S. District Court for the District of Connecticut, and the
- Rulings of this Court.

4, This Settlement Agreement shall become effective, final and binding upon the parties,
their successors and assigns, only at such time as it is approved by the Court pursuant to Rule
23(e) of the Federal Rules of Civil Procedure.

5. No portion of this Settlement Agreement is severable and no portion of this Settlement
Agreement is enforceable unless and until approval by the Connecticut General Assembly
pursuant to Conn. Gen. Stat. § 3-125a and a subsequent, final and complete approval by the
Court.

6. Inreaching this settlement, defendant expressly does not admit liability, or violation
of the law, as to any claims raised or which could have been raised, by plaintiffs pertinent to
events giving rise to this lawsuit. Similarly, the plaintiffs do not admit that the relief agreed to
herein by way of compromise agreement is necessarily all that is required by the terms of the
Medicaid Act.

I1. Definitions
7. The following definitions apply to this Settlement Agreement:
a. “Children” refers to all persons under the age of 21.

b. “CMS” refers to the Centers for Medicare and Medicaid Services.




¢. “Defendant” means the named defendant, Commissioner of the State of
Connecticut Department of Social Services, in this action and his successors and assigns.

d. “The Department of Social Services,” “DSS” or “the Department” means the
State of Connecticut Department of Social Services, or any successor agency, its officers,
administrators, staff, employees, agents and assigns, and all persons acting in concert therewith.

e. “Early and Periodic, Screening, Diagnostic and Treatment (EPSDT) program”
refers to the provision of medical services, including dental health care, diagnostic and treatment
services, as a benefit that is available to children under the Medicaid HUSKY A program,
pursuant to 42 U.S.C. §§ 1396a(a)(43)(A) and (B); 1396d(r)(1), (3) and (5), and regulations
promulgated by the Centers for Medicare and Medicaid Services, U.S. Department of Health and
Human Services. The term “provision” as used in this definition refers to the term as it is used
in the EPSDT statute, taking into account the roles and responsibilities of the state Medicaid
agency under Medicaid law.

f. “Managed Care Organizations™ or “MCOs” refers to the organization or
organizations which contract with DSS to provide covered medical services to their enrolled
members under the HUSKY Medicaid managed care waiver program,

g. “Medicaid” or “HUSKY A”, for purposes of this Settlement Agreement, refers
to the program of medical assistance benefits provided to eligible families that contain a pregnant
woman or at least one child under the HUSKY Medicaid managed care waiver program.

h. “Plaintiffs” refers to the named plaintiffs in this action, the certified plaintiff

class, and the certified plaintiff subclass, as certified by order of the Court on March 3, 2001.




i. “Plaintiffs’ Counsel” refers to counsel for the plaintiffs from Greater Hartford
Legal Aid, Inc., Connecticut Legal Services, Inc., Updike, Kelly and Spellacy, P.C., and
Shipman and Goodwin, LLP.

j. “Safety Net” facilities refers to non-profit providers of dental services,
including Federally Qualified Health Centers (“FQHCs”), hospital-based dental clinics, dental
clinics operated by non-profit corporations that are not FQHCs or hospital-based, and school-
based providers of dental services that are either provided directly by a municipality or by a non-
profit organization under contract to the municipality.

k. “Screening” means dental screening as defined by the EPSDT provisions of
Medicaid law.

1. “Urgent Care” means dental care of relief of acute pain or elimination of acute
infection.

ITI. Class Certification
8. In an Order entered March 30, 2001, this Court granted plaintiffs’ motion for class
certification and certified the following plaintitf class:

“al] individuals in Connecticut who are or will be eligible for Medicaid managed
care HUSKY A benefits and are or will be seeking dental health services.”

The Court further certified a subclass consisting of:

[a]ll children in Connecticut who are now or will be under the age of 21, are or
will be seeking dental health services, and are or will be eligible for Medicaid
managed care Husky A benefits.

For purposes of this Settlement Agreement, the parties agree that these definitions are the

sole definitions of the plaintiff class and the plaintiff subclass.

IV. Scope of Litigation/Settlement Agreement




9. The parties agree that this lawsuit concerns the ability of plaintiffs and the members of
the certified class and certified subclass to access dental services that are covered benefits in
Connecticut’s HUSKY Medicaid managed care waiver program. The parties intend to conclude
the issues raised in the lawsuit by this Settlement Agreement. The parties agfee that there are a
number of other issues related to the provision of medical assistance for the cost of covered
dental services that are outside the scope of this litigation, which other issues are not the subject
of this litigation and are not concluded by this Settlement Agreement. Examples of issues that
are not addressed in this litigation/Settlement Agreement include the ability of the Department to
adopt definitions of medical necessity/utilization review procedures, the ability of the
Department to adopt amount, scope, or duration limitations on covered dental services, and the
ability of the Department to entirely withdraw coverage of dental services for adults as a covered
medical assistance benefit.

V. Term of Settlement Agreement

10. This Settlement Agreement is binding upon the parties. The term of the Settlement
Agreement is defined as beginning on the date that the Settlement Agreement is finally approved
by the Court, after approval of the Connecticut Legislature pursuant to Conn. Gen. Stat. § 3-
125a, and after the Court holds a fairness hearing pursuant to Rule 23 (e) of the Federal Rules of
Civil Procedure. The term of the Settlement Agreement shall end four years after the date of its
commencement, and will be of no effect after that date.

11. This settlement agreement conclusively resolves all claims that were asserted, or
could have been asserted, that are related to claims or defenses regarding the subject matter of
the litigation, by the parties during the term of the Settlement Agreement. The parties retain the

right to assert whatever claims and defenses they may have under state and federal law after the




expiration of the terms of the Settlement Agreement with respect to any claim concerning the
adequacy of the defendant’s implementation of any of the requirements of federal law related to
the provision of dental services as a covered benefit under the Connecticut Medicaid program.
In any dispute that arises after the expiration of the term of this Settlement Agreement, the
provisions of the Settlement Agreement may not be looked to for guidance as to the meaning of
any requirements of federal or state Medicaid law.
VI. Limited Applicability as to Adults Enrolled in HUSKY Managed Care

12. The parties acknowledge that dental services are “optional” services which are
covered for adults at state option under the terms of the federal Medicaid Act, and that the
federal Medicaid EPSDT statutory provisions do not apply to adults. The parties further
acknowledge that dental services are required services that must be covered as “medical
assistance” benefits for eligible children as a result of federal EPSDT Medicaid statutory
requirements. To the extent the Department continues to provide optional dental services to
adults, the parties further acknowledge that the only provisions of this Settlement Agreement that
impose obligations on the defendant with respect to adults who are class members because they
are or will be eligible to participate in the HUSKY Medicaid managed care program are
Paragraphs 13 and 14. In all other respects, the terms of this Settlement Agreement shall be
construed as imposing obligations on the defendant only with respect to the coverage of dental
services for children who are members of the plaintiff subclass.
VII. Carve Out of Dental Care

13. The Department agrees to “carve” dental services out of Medicaid managed care and
to administer coverage of the dental services benefits directly, with the assistance of a single

contracted Administrative Services Organization (ASO™), no later than July 1, 2008. The ASO




will be solely responsible for assisting the Department for all administrative purposes related to
the provision of dental services for HUSKY A members (who will continue to receive other
medical services through managed care), including developing policy and regulations, setting
provider credentialing requirements, setting billing requirements, setting utilization review
requirements, conducting prior authorization and other utilization reviews, and conducting audits
of provider compliance. Upon the Department’s assumption of the administration of dental
coverage, the MCOs will not be responsible for providing covered dental services for their
assigned members under HUSKY A managed care. The Department will be directly responsible
for administering the dental services benefit, including reimbursing participating providers for
providing covered dental services to class members, acting on its own behalf, or with the
assistance of an ASO or other contracted fiscal agents. The cost of providing dental services as a
Medicaid benefit will be an obligation of the Department. The ASO shall not be “at risk™.
VIII. Fee Schedules

14. The Department agrees that effective July 1, 2008, after carve out, it will directly
reimburse participating providers for providing covered dental services to class members and
child subclass members at levels that are at least equal to the fee schedule that is attached hereto
as Exhibit A. Exhibit A is the fee schedule that will apply to child subclass members. As
indicated on that schedule, dental services for adults will be reimbursed at 52 % of the fee for
children. The Department further agrees that it will ensure that enrolled providers of dental
services are reimbursed no less than the fees set forth in Exhibit A for services provided to
enrolled members on or after July 1, 2008 whether or not the Department fully complies with its
obligation under Paragraph 13 to “carve out” dental services from managed care, effective July

1, 2008. In the event that the Department, in its discretion, elects to increase the fees for child




dental services higher than the fees listed in Exhibit A, it is under no obligation to continue to
reimburse dental services for adults at 52% of the new, higher child fee schedule.

15. Paragraph 14 shall not be construed as preventing the Department, in its discretion,
from reimbursing selected providers, who were previously paid at higher levels by the MCOs, at
levels that are higher than the levels that are set in the attached Exhibit A fee schedules.

16. The establishment of minimum fee levels for identified procedures in accordance
with Paragraph 14 shall not be construed as limiting the discretion of the Department to limit the
amount, scope, or duration of covered dental services for adult class members or as limiting the
discretion of the Department under federal law to entirely eliminate coverage of optional dental
services for adults.

17. Beginning in the state fiscal year that first commences after the Court’s approval of
this Settlement Agreement but no sooner than the state fiscal year that begins July 1, 2008, the
Department agrees that it will expend at least $20 million dollars more per year in additional
expenditures for the coverage of dental services to covered children in comparison to the amount
that was expended for that purpose in the state fiscal year that commenced on July 1, 2006. In
the event that the Department’s total expenditures for dental services to children do not meet the
requirements of this Paragraph in any state fiscal year covered by the term of this Settlement
Agreement, the Department agrees to develop a plan, with input from plaintiffs” counsel, for the
expenditure of the unspent funds on measures to improve access to oral health care.
1X. Provider Recruitment

18. The Department, with the assistance of its contracted ASO, shall engage in an
aggressive program of provider recruitment that is designed to encourage dentists, dental

hygienists, and clinics and hospitals that provide dental services, to participate in the Medicaid




program as participating providers. The Department will endeavor to enlist the cooperation and
support of the Connecticut Dental Association, the Connecticut Society of Pediatric Dentists, the
Connecticut Dental Hygienists Association, the Connecticut Oral Health Initiative, the
Connecticut Primary Care Association, the Connecticut Association of School-Based Health
Clinics, and the Yale University/Yale New Haven Hospital and University of Connecticut Dental
Schools’ graduating classes and/or dental residency programs, in its provider recruitment efforts.
Provider recruitment shall be conducted in a variety of formats, including direct mailing of
informational material to licensed dentists and the holding of informational seminars at various
locations throughout the state where information is verbally presented to interested dentists on
the advantages of participating in the program. At least once annually, the Department will
request that each of the organizations allow the Department or its representatives time on their
meeting agendas to inform providers about participation in the HUSKY A Medicaid program
and about the coverage of dental care services under EPSDT. The defendant or his designee wiil
begin these outreach activities within one month from the entry of the Court’s provisional
approval of the Agreement. Defendant or his designee will work with the Dental Advisory
Committee and the other entities described in Paragraph 35 to identify ongoing methods for
increasing dentists’ participation in the Medicaid EPSDT/HUSKY A program.

19. Effective July 1, 2008, the Department’s panel of participating dental providers will
be open to all willing and qualified providers who agree to participate in the program and to
accept the Medicaid payment paid by the Department as payment in full for covered dental
services provided to class members and sub-class members. The “open panel” provisions of this
paragraph shall not be construed as (1) limiting the discretion of the Department to set

credentialing requirements defining which dental providers are qualified to participate, (2)
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preventing the Department from requiring interested providers to sign the required provider
agrecment, or (3) from refusing to execute a provider agreement with particular providers if the
Department determines that it is not in the best interest of the program to allow the provider to
participate for reasons that include, but are not limited to, program integrity concerns.

X. Notice of the Availability of EPSDT Dental Services

20. Effective July 1, 2008, the Department shall amend the notice that it currently
provides to HUSKY A eligible families when they are determined eligible for assistance, or shall
develop a new notice, which shall inform HUSKY A families of the availability and of the
importance of EPSDT dental services, including the recommended periodicity schedule for
eligible children to receive preventive and diagnostic EPSDT screening dental services and of
the availability of coverage for any necessary dental treatment services. The notice shall inform
HUSKY A families: (1) how to obtain the identity of dental providers who participate in the
program; (2) of the availability of assistance in scheduling dental appoiniments and in obtaining
medical transportation, and shall state how scheduling and transportation assistance can be
obtained; and (3) of the availability of case management services, and shall state how case
management services can be obtained. The Department shall consult with counsel for plaintiffs
in developing the terms of said notice, and shall accept the recommendations of counsel for
plaintiffs as to the content of the notice if they are determined to be reasonable by the

Department.

21. The notice(s) referenced in Paragraph 20 shall be mailed by the Department to the
supervising adult member of the HUSKY A family when the family is initially determined
eligible for assistance and periodically thereafter whenever the family is redetermined eligible

for HUSKY A Medicaid assistance.
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22. In addition to providing written notices, the Department, through its contracted ASO,
will provide for the provision of oral notice to HUSKYY families concerning the importance and
availability of EPSDT dental services to the extent the provision of oral notice is determined to
be reasonable by the Department.

X1. Reminder Notices

23. Effective September 1, 2008, the Department or the ASO acting on behalf of the
Department shall electronically monitor the receipt of dental services by child members of the
plaintiff subclass based upon the submission (or lack of submission) of claims for reimbursement
by participating providers, and shall cause a reminder notice to be automatically issued to the
family if the child subclass member does not receive covered dental services within the
recommended EPSDT periodicity schedule. The reminder notice shall inform the HUSKY A
adult supervisory relative that a child in the family (specifically named) is overdue for dental
services, that the periodic receipt of dental services is important for the child’s health and
development, and that scheduling and transportation assistance is available from the Department
or its contractors at provided phone numbers. The Department shall consult with counsel for
plaintiffs on the development of the text of the required reminder notices, and shall accept the
recommendations of counsel for plaintiffs as to the content of the notice if they are determined to
be reasonable by the Department.

X1I. Provision of Scheduling Assistance

24. Effective Tuly 1, 2008, with the “carve out” of dental services from HUSKY A
managed care, the Department, acting by and through its contracted ASO, shall provide
“scheduling assistance” to any HUSKY A family who requests assistance in obtaining an

appointment for dental services for a child subclass member.
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25. The Department shall develop protocols which shall guide member services staff
employed by the ASO in asking the family if it wishes to be provided a listing of participating
dental providers so the family can make its own dental appointment directly with participating
dental providers, or if it wishes the member services staff to actually make an appointment for
the child with a participating provider.

26. The Department shall ensure that a HUSKY A family that requests the Department,
through its ASO, to schedule a dental appointment for a HUSKY A child actually receives an
appointment with a participating dental provider. The appointment will generally be scheduled
on a date that is no more than two business days after the request for scheduling assistance in the
case of urgent care, and not more than e@ght weeks in the case of requests for assistance in
scheduling non-emergency dental care. The HUSKY A family will generally be notified within
ten days that an appointment has been scheduled. Appointments with primary care
dentists/general dentists shall generally be scheduled with a participating provider who is located
within a twenty (20) mile radius. The 20 mile radius for purposes of this provision shall be
measured from the town line of the HUSKY A family to the town line of the participating dental
provider. In cases where the HUSKY A family has no working phone, notice will be given via
mail. 1f DSS has taken the steps noted above, DSS will not be determined to be out of
compliance with its obligations under this paragraph in cases where the HUSKY A family is
unreasonably restrictive as to the child's availability for an appointment, unreasonably fails to
accept an offered appointment, has a history of repeatedly missing appointment making
scheduling a new appointment difficult, or does not receive services as a result of the child's

failure to attend a scheduled appointment. In accordance with Paragraph 46, DSS' compliance
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with this and with all other paragraphs shall be determined by reference to the substantial
compliance standard with respect to the class and to the subclass as a whole.

27. Tn cases where a HUSKY A family member, in the opinion of the Department, has a
history of skipping or being late for dental appointments, Paragraph 24 shall not be construed as
limiting the discretion of the Department in selecting the identity of the participating provider
when scheduling assistance is requested. Specifically, the Department may limit the provision of
scheduling assistance to making appointments with any FQHC or other participating provider
who agrees to schedule appointments in blocks of time for a number of individuals, not all of
whom are reasonably expected to appear as scheduled.

28. The Department will propose a regulation, through the Uniform Administrative
Procedures Act (“UAPA™), that makes the failure of the Department, acting through its ASO, to
assist a HUSKYY family, upon request, in obtaining an appointment for a HUSKY child with a
participating dental provider a “denial” of assistance that is appealable through the Department’s
fair hearing process. Pending the adoption of a formal regulation pursuant to the UAPA, the
Department agrees to operate under its proposed regulation, giving it the force of law pursuant to
Conn. Gen. Stat. § 17b-10. The parties agree that nothing contained herein shall limit the
authority of the Attorney General or the Legislative Regulations Review Committee to comply
with their statutory authority with respect to reviewing the proposed regulation.

X1I1. Provisien of Transportation Assistance

29. Upon request and in accordance with the Department’s current policies and
procedures, including the limitations contained in current policy, the Department shall provide
medical transportation to HUSKY A families who request medical transportation for dental care

to be provided in order for a HUSKY child to receive covered dental services. As provided
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under current policy, HUSKY families will be entitled to request administrative fair hearings if
they are aggrieved by the Department’s denial of a request for medical transportation for dental
care.
XIV. EPSDT Dental Case Management

30. The Department shall cover EPSDT dental case management services as a covered
- service for HUSKY A children when a HIUSKY A child has a complicated dental condition and
another co-morbid condition such that the provision of dental services needs to be coordinated
with either the provision of other specialty dental services or the provision of medical services.
In order to be covered, the need for EPSDT dental case management services must be identified
by a dentist in conducting a dental examination. Coverage of EPSDT dental case management
services is subject to prior authorization by the Department, or the ASO acting on behalf of the
Department, of the medical necessity of such services. In requesting prior authorization to
provide covered EPSDT case management services, the participating dentist must describe the
child’s dental condition, must describe the child’s co-morbid condition(s), and must describe
why it is necessary to coordinate the provision of dental services with the other services that are
required by the child. The need for routine EPSDT services, such as appointment and
transportation assistance, is not sufficient to justity EPSDT case management services.
Furthermore, a referral to a specialty dental or other medical provider, such as an orthodontist, is
insufficient to justify the provision of EPSDT dental case management services unless the
dentist’s provision of dental services must be closely coordinated on an ongoing basis with the
other dental or medical services that are necessary to be provided for the child. By requesting
authorization to provide EPSDT dental case management services, the participating dentist

undertakes to provide such services on behalf of the child, and to document the extent of care
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coordination services that are provided in the child’s dental records. Case management requires
coordination of care with a specialty dentist or with a physician. Dentists will be reimbursed for
authorized EPSDT case management services based on a fixed per member per month fee to be
set by the Department. Any prior authorization period shall be limited to not more than $iX
months, after which time the participating provider must file a renewed prior authorization
request demonstrating the need for ongoing EPSDT dental case management services. Any

denial of a request for authorization to provide EPSDT dental case management services shall be

appealable through the Department’s fair hearing process. Notice of the availability of dental
case management services, how to obtain prior authorization for those services, and the fee
provided for those services, will be included in appropriate Policy Transmittals, periodic updates,
and other communications provided to dental providers concerning EPSDT Medicaid dental

services.
XV. FQHC Expansion

31. The parties acknowledge that the Department has assisted in the provision of state
bond and private demutualization grant funds that have enabled the Federally Qualified Health
Centers (“FQICs™) to open at least one new, stand alone dental clinic, to substantially increase
the space allotted for the provision of dental services at their existing (expanded) locations, and
to replace or to install over 100 dental chairs and related equipment.

32. The parties further acknowledge that FQHCs will not be limited in their
reimbursements to the fee schedules referenced in Paragraph 14, but that the FQHCs are entitled
1o receive full Medicaid dental encounter rate reimbursement from the Department of Social

Services, in accordance with the requirements of federal law.
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33. The parties acknowledge that the bond funds and the demutualization grants have
significantly increased the capacity of the FQHCs to provide dental services to individuals that
include members of the plaintiff class and the plaintiff subclass.

XVI. Establishment of Dental Policy Advisory Committee

34. The Department shall re-establish its Dental Policy Advisory Committee (DPAC) to
provide input, guidance, and recommendations to the Department of Social Services regarding
additional measures that may be helpful in eliminating barriers to access to dental care, and on
the development of an outreach and education program to HUSKY recipients emphasizing the
importance of prevention and patient compliance with scheduling and treatment
recommendations.

35. The DPAC will be chaired by a representative of the Department of Social Services.
The Committee will include representatives from the Connecticut State Dental Association, the
Pediatric, Endodontic, Periodontic, Orthodontic, Oral Surgical, and the Prosthodontic Dental
Associations, the Association of Dental Hygienists, the UCONN School of Dental Medicine, the
Connecticut Oral Health Initiative, the Connecticut Health Foundation, the Connecticut Primary
Care Association, the Connect-icut Hospital Association, the Office of Policy and Management,
the Department of Public Health, counsel for plaintiffs, and the Department of Social Services.
DSS will convene full meetings of the DPAC on a quarterly basis. The responsibility of DSS is
limited to inviting representatives of the foregoing organizations to attend the DPAC meetings.
DSS is not responsible for ensuring the participation of a representative from gach organization.
The role of the DPAC shall be advisory only. The Department is not required to implement any

of its recommendations as a result of this Settlement Agreement.
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XVII. Client Outreach Education Program

36. With the advice of its Dental Policy Advisory Committee, the Department shall
develop and implement a program of client education for families enrolled in the HUSKY
managed care program concerning the importance of obtaining regular, routine dental exams at
periodic intervals, keeping scheduled appointments on time, following the treatment
recommendations of the dental practitioner, and engaging in appropriate office waiting room
behavior. The program may include such a combination of written, oral, radio, and television
public service material as the Department deems appropriate.
XVIII. Implementation of ABC Program

37. The Department agrees to implement its “ABC Program” whereby pediatricians and
other primary care providers who have participated in required training can be reimbursed under
Departmental policy, for providing oral health services to young HUSKY children, under age
three. Flements of the program qualifying for reimbursement include an oral examination, the
application of topical fluoride, and education of the supervisory adult of the importance of the
child receiving dental care from a dentist before age three.
XIX. Amendment of Departmental Dental and Clinic Policies

38. The Department agrees to take such diligent good faith efforts that are in its control
to amend its policies and regulations applicable to Medicaid coverage of dental services by
FQHCs by allowing the FQHCs to enter into provider agreements, and to claim reimbursement
in their own names, without requiring the performing dentist or hygienist to also be enrolled in

the Medicaid program as a participating provider.
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39. This article shall not limit the ability of the Department to require the performing
dentist or hygienist from first passing credentialing requirements or from requiring the FQHC to
disclose the identity of the non-participating, performing provider on its claim submission. Any
FQHC that enters into a provider agreement in its own name must agree to be fully responsible
to the Department for all services that are provided on its behalf by a non-enrolled dentist or
hygienist, with the FQHC being responsible for audit, record retention and disclosure, and the
repayment of over-payment requirements.

XX. SFY’ 08 Expenditures for Program Expansion

40. The Department agrees to expend $5 million dollars in SFY’08, by making grants, as
set forth below, for purposes of promoting access to care in this state fiscal year, prior to the
implementation of increased rates of reimbursement on July 1, 2008. The agreed grant
expenditures are one-time in SFY’08 and are understood to be non-recurring in future years.

a. Non-FQHC Safety Net — The Department will provide grant support to non-

FQHC safety net facilities to help them with operating expenses and/or

infrastructure or capital improvements. The total amount targeted for this
initiative is $4.5 million.

b. Provider Outreach — The Department will sponsor an information and public
relations campaign of regional meetings with community providers to raise
awareness about the reforms enacted as part of this Settlement and to increase
provider enrollment. The amount for this project is $250,000.

c. E-Dental Health -- The Department will provide grants to Medicaid enrolled
safety net providers to support purchase of hardware and software to enhance the
automation of dental treatment records and billing. The total for this initiative in
is $150,000.

d. Connecticat State Dental Association’s “Increasing Access to Dental
Care” Service Project. - The Department shall co-sponsor the “Increasing
Access to Dental Care” service project sponsored by the CT State Dental
Association (CSDA). The Department will invest up to $100,000 to support this
project.

XXI. Performance Reporting and Monitoring
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41. The Department shall report in writing, the information listed below on the HUSKY
A dental program to counsel for plaintiffs and to the members of the Dental Policy Advisory
Committee referenced in Paragraph 35. The term “reporting period” for the purposes of this
Paragraph shall refer to each succeeding annual twelve month period, or to the six month semi-
annual period, calculated by reference to the carve out of dental services on July 1,2008. The
term “timely filing period” means the period of time allowed under Department of Social
Services policy for the participating provider to submit a claim for reimbursement for services
provided to HUSKY A families.

A. Semi-Annual Reports

The following written report will cover the reporting periods of July through December
and January through June of each year, and shall be produced with a time lag equal to the timely
filing period plus two months.

1. Total expenditures in the HUSKY A dental program in the reporting

period broken down for children and adults;

2. for each billing provider, total payments made and related billed amounts;

3. number of children treated and encounters for HUSKY children for any

preventive and treatment services as defined by CMS in ifs Medicaid 416

instructions for Lines 12a, b, ¢;

4. the unduplicated number of children enrolled. at any time during the reporting
period;

5. the amount billed by and paid to each billing provider for services provided
to HUSKY children;

6. the unduplicated number of dentists who were enrolled as billing providers
any time in the six month period;

7. by month, the distribution of billing providers by numbers of unduplicated

children treated, numbers of dental visits provided, and amount of payments.
Number of enrolled providers who did not bill for any services. Primary sort
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will be type of provider (safety-net and non-safety net). Secondary sort will be amount
paid in descending order;

8. Provider Turnover Report with the following data elements: unduplicated
number of enrolled performing providers as of the beginning of the reporting
period, number of performing providers enrolled during the reporting period,
number of performing providers disenrolled during the reporting period
number of enrolled performing providers on the last day of the six month
reporting period;

9. the dental participation level for HUSKY A children as determined by DSS
employing CMS EPSDT reporting methodology for any visit, prevention visit,
and treatment visit (CMS Form 416 Lines 12a, b, ¢);

10. the number of HUSKY A children who were sent overdue reminder
notices in the reporting period;

11. the number of requests for scheduling assistance for HUSKY A children
in the reporting period and whether the request was for a) a list of participating
providers, or b) assistance in obtaining an appointment;

12. the number of appointments scheduled for HUSKY A children where
assistance was requested in the form of assistance in obtaining an appoiniment;
and;

13. the number of HUSKY A children who were authorized to receive dental
case management services.

B. Annual Reports

The following written reports will be produced annually. Annual reports shall be
produced annually covering the reporting period of the previous state fiscal year, and shall be
produced with a time lag equal to the timely filing period plus three months.

1) The unduplicated number of children enrolled during the reporting
period;

2) the number of children continuously enrolled during the reporting period
(as defined by HEDIS as children enrolled for 12 months with no more than a

45 day gap in coverage and having coverage on the last day of the year);

3) the unduplicated number of children enrolled during the reporting period
who obtained one or more dental visits;
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4) the number of children continuously enrolled (as defined by HEDIS) during
the reporting period who obtained one or more dental visits;

5) the total number of visits for the unduplicated number of children enrolled
at any time during the reporting period; and

6) the total number of visits for the continuously enrolled children during the
reporting period;

7) the aggregate number of procedures covered for enrolled HUSKY children
in the reporting period. '

42, The Department will, biannually, in the State fiscal years that commence in July,
2009, and in July, 2011, produce a “Mystery Shopper” study, using a scientifically valid
instrument and sampling numbers and techniques, to determine the availability of dental
appointments to the plaintiff class.

43. The Department will, biannually, in the State fiscal years commencing in July, 2009,
and in July, 2011, survey a statistically valid number of the families of the plaintiff class to
determine whether they have sought, but been unable to obtain, EPSDT dental services in the
defendant’s EPSDT program.

44, Upon request, the Department will meet quarterly with counsel for plaintiffs to
discuss the status of its implementation of any of its undertakings specified in this Settlement
Agreement. DSS will provide additional reasonable information to plaintiffs within two months
of their request.

XXII. Binding Effect

45. The counsel of record signing this Settlement Agreement represent that they have
the authority to enter into it on behalf of their respective clients including, but not limited to, the
certified class and subclass, and that this Settlement Agreement shall be binding upon, and inure

to the benefit of, all parties to this Settlement Agreement and to their successors.
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XXIII. Enforcement

46. During the term of this Settlement Agreement, plaintiffs may bring a motion before
the Court seeking enforcement or contempt only if the defendant fails to substantially comply
with the terms of this Settlement Agreement. Substantial compliance shall be determined by
reference to the adequacy of the defendant’s efforts to implement the requirements of this
Settlement Agreement with respect to the class, and to the subclass, as a whole, and not solely by
reference to the individual circumstances of any one individual plaintiff or class or subclass
member.

47. Prior to bringing an action for enforcement, plaintiffs shall provide at least seventy-
five (75) days advance written notice of the facts and circumstances that allegedly warrant the
filing of a motion seeking enforcement or contempt against the Defendant Commissioner of
Social Services. The parties agree to meet informally in an effort to resolve any dispute as to the
adequacy of implementation before a motion for enforcement or contempt is filed.

XXIV. Attorneys’ Fees and Costs

48. The defendant shall pay the sum of Three Hundred Thousand ($300,000.00) Dollars
representing payment in full for all attorneys’ fees ($190,000.00) and costs ($110,000.00)
payable through the date of final court approval of this Settlement Agreement. Plaintiffs’
counsel shall certify how the amount of Three Hundred Thousand ($300,000.00) Dollars shall be
apportioned between counsel for the plaintiffs, and the defendant fnay rely upon such
certification in paying the fees and costs agreed to herein.

49, Except as provided in the following paragraph, plaintiffs shall not be entitled to
payment of any additional attorneys® fees or costs for activities related to monitoring the

defendant’s implementation of this Settlement Agreement.
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50. Plaintiffs may be awarded additional attorneys fees and costs by the Court, in its
discretion, only if plaintiffs bring a motion seeking enforcement or contempt and the Court
adjudicates the motion finding the defendant in contempt. Any such additional fees or costs shall
be reasonable in amount, as determined by the Court, shall be limited to the time reasonably and
necessarily spent in pursuing enforcement commencing on the date when the motion was filed
with the Court and shall not include any time expended in providing the notice and meetings and
preparation thereof as set forth in Paragraph 47.

XXV, Jurisdiction

51. The United States District Court shall retain jurisdiction of this settlement only with
respect to the obligations of the Defendant under paragraphs 8, 10, 13, 14, 17, 18, 19, 20, 21, 22,
23,24, 25, 26,28, 29, 30, 40, 41, and 46.

57. The United States District Court shall not have jurisdiction over any aspect of this
agreement provided for in any other paragraph not specifically stated above. This Article shall
not prevent the Court from reviewing any of the paragraphs of this Settlement Agreement for
purposes of construing the defendant’s obligations; however, any enforcement action in this
Court may only be based upon an alleged violation of a paragraph listed in Paragraph 51 of this
Settlement Agreement.

53. Disputes concerning eligibility for Medicaid benefits or services for any member of
the plaintiff class or subclass that could be the subject of any administrative fair hearing process,
are excluded from jurisdiction of the U.S. District Court and can not be the subject of any
enforcement action of this Settlement Agreement.

54. The United States District Court shall not have jurisdiction fo entertain any motions

or requests for relief that are filed after the term of the agreement expires pursuant {0 Paragraph
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10, or after four years after the day on which the Court approves the Settlement Agreement after
holding a faimess hearing.

55. In the event that a motion or request for relief alleging non-compliance with the
paragraphs listed in Paragraph 51 of this Settlement Agreement is pending on the date that the
term of the agreement expires, the Court will have continuing jurisdiction to entertain, and to
rule on, the motion or request of relief. In the event that the Court finds that the defendant failed
to substantially comply with a paragraph listed in paragraph 51, the Court’s continuing
jurisdiction shall be limited to entering relief that is limited to assuring compliance with the
specific requirements of the paragraphs listed in Paragraph 51. The Court shall not have
continuing jurisdiction to consider, or to enter, any other form of relief, other than an order
requiring compliance with the specific requirements of the listed paragraphs, as a consequence of

the defendant’s failure to substantially comply.

For the Plaintiffs: For the Defendant:
Jamey Bell Date Michael Starkowski Date
Greater Hartford Legal Aid Commissioner, DSS

Fed. Bar No. CT15520

Greg Bass Date Hugh Barber Date
Greater Hartford Legal Aid Assistant Attorney General
Fed. Bar No. CT18114 Fed. Bar No. CT05731
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Anne Louise Blanchard Date
Connecticut Legal Services

Fed. Bar No. CT08718

Kristen Noelle Hatcher Date
Connecticut Legal Services
Fed. Bar No. CT27002
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