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DRAFT DECISION

This draft Decision is being distributed to the parties in this proceeding for comment. The proposed
Decision is not a final Decision of the PURA. The PURA will consider the parties’ arguments and
exceptions before reaching a final Decision. The final Decision may differ from the proposed Decision.
Therefore, this draft Decision does not establish any precedent and does not necessarily represent the
PURA'’s final conclusion.



DRAFT DECISION

I. INTRODUCTION

A. SUMMARY

In this decision, the Public Utilities Regulatory Authority (Authority) considers the
NRG Companies’ petition for declaratory ruling that the Authority has jurisdiction to
review of the proposed merger between Northeast Utilities (NU) and NSTAR. The
Authority addressed the same issue in a prior docket, Docket No. 10-12-05, Petition of
the Office of Consumer Counsel for a Declaratory Ruling that the Pending Merger of
Northeast Utilities and NSTAR Requires Approval by the Department of Public Utility
Control (“OCC Petition 10-12-05"). The Authority defers to its decisions in OCC Petition
10-12-05, and to the extent necessary, incorporates those decisions herein as though
fully set forth and closes this docket. Based upon the submissions made in this docket,
however, the Authority exercises its authority pursuant to 816-9 of the General Statutes
of Connecticut to reopen its Decision in OCC Petition 10-12-05, as set forth in a
separate decision issued contemporaneously with this decision.

B. FACTUAL BACKGROUND

NU is a Massachusetts business trust and parent holding company of four
regulated subsidiaries, two of which, The Connecticut Light and Power Company
(CL&P) and Yankee Gas Services Company (Yankee), are Connecticut public service
companies as defined in 816-1(a)(4) of the General Statutes of Connecticut (Conn.
Gen. Stat). NSTAR is also a Massachusetts business trust and is the parent holding
company of NSTAR Electric Company and NStar Gas Company, which provide electric
and gas service to customers in Massachusetts. NSTAR has no plant, operations or
customers in Connecticut and none of its subsidiaries are Connecticut public service
companies. On October 18, 2010, NU and NSTAR announced they were entering into
a merger agreement that will combine the two companies (the “Merger Agreement”).

C. PARTIES TO THE PROCEEDING

The following are parties or intervenors to this proceeding: The Office of The
Attorney General, 10 Franklin Square, New Britain, CT 06051; The Office of Consumer
Counsel, 10 Franklin Square, New Britain, CT 06051; NRG Power Marketing LLC (NRG
PML), Connecticut Jet Power LLC, Devon Power LLC, Middletown Power LLC,
Montville Power LLC and Norwalk Power LLC by its counsel Paul R. McCary, Murtha
Cullina LLP, CityPlace, 185 Asylum Street, Hartford, CT 06103; New England Power
Generators Association, by its counsel Richard A. Kanoff, Derek T. Werner, Murtha
Cullina LLP, 185 Asylum Street, CityPlace |, Hartford, CT 06103;Northeast Utilities
Service Company, P.O. Box 270, Hartford, CT 06141-0270.
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D. PROCEDURAL BACKGROUND

On December 3, 2010, the Office of Consumer Counsel (“OCC”) petitioned the
Authority (formerly, the Department of Public Utility Control) for a declaratory ruling
seeking orders requiring the Authority to review the pending merger pursuant to Conn.
Gen. Stat. 8816-11, 16-43 and/or 16-47 and further requiring PURA approval of the
Merger for it to move forward. The Authority commenced a proceeding in Docket
No. 10-12-05 to review the OCC'’s petition. The NRG Companies participated in Docket
No. 10-12-05. On June 1, 2011, the Authority issued a Final Decision in the OCC
Petition 10-12-05, concluding that it did not have jurisdiction over the Merger as of that
time.

On July 1, 2011, the NRG Companies filed a Petition for Administrative Appeal
with the Superior Court, Judicial District of New Britain, HHB-CV11-6011181-S.
Administrative appeals were also filed by OCC, HHB-CV11-6011139-S, and the New
England Power Generators Association (“NEPGA”), HHB-CV11-60111364-S. The
Superior Court issued an Order on November 18, 2011 indicating that the NRG
Companies had failed to exhaust administrative remedies prior to filing their
administrative appeal. The court suggested that the NRG Companies need to seek an
administrative ruling prior to be able to pursue an administrative appeal. On
December 6, 2011, the NRG Companies filed a Motion to Stay all three proceedings
pending its filing of this Petition and the Authority’s ruling on the same.

The NRG Companies then filed a petition for declaratory ruling dated
December 9, 2011, with the Authority requesting a ruling providing that Conn. Gen. Stat.
8816-11, 16-43 and 16-47 require Authority approval of the proposed merger between
NU and NSTAR. In response to the NRG Companies’ December 9, 2011 petition, the
Authority opened Docket No. 11-12-07, Petition of the NRG Companies for a
Declaratory Ruling that the Pending Merger of Northeast Utilities and NSTAR Requires
Approval by the Public Utilities Regulatory Authority. The Authority issued a Notice of
Request for Written Comments dated December 14, 2011. NU, OCC, the Office of the
AG, the NRG Companies, the New England Power Generators Association, the
Conservation Law Foundation and other interested persons filed written comments.
The Authority has reviewed and considered these written comments.

Moreover, NEPGA moved to intervene in this proceeding, and such motion to
intervene now is granted.

Il. DISCUSSION

The Public Utilities Regulatory Authority (Authority) determines and holds that the
same issue raised by the NRG Companies’ December 9, 2011 petition in Docket
No. 11-12-07 has already been decided in the Decision dated June 1, 2011 in Docket
No. 10-12-05, Petition of the Office of Consumer Counsel for a Declaratory Ruling that
the Pending Merger of Northeast Utilities and NStar Requires Approval by the
Connecticut Department of Public Utility Control. The June 1, 2011 Decision in OCC
Petition 10-12-05, is pending on appeal in the Superior Court. The Authority recognizes
that the NRG Companies participated in the proceeding leading to the 10-12-05
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Decision. The Authority further acknowledges that the NRG Companies submitted the
instant petition in response to language in a decision from the Superior Court in the
pending appeals from the Authority’s 10-12-05 Decision.

Because the issues raised by the NRG Companies’ petition herein raise the
same legal issues as determined in the 10-12-05 Decision, the Authority refers the NRG
Companies to that decision. To the extent a decision is required separately in this
docket, the 10-12-05 Decision is incorporated herein, as though fully set forth, as the
Authority’s decision. By decision issued contemporaneously with this determination,
and pursuant to Conn. Gen. Stat. §16-9, the Authority reopens Docket No. 10-12-05, for
the purpose of reconsidering whether it should rescind, reverse or alter its June 1, 2011
Decision. Any revision would apply in equal force in this Docket No. 11-12-07.

The Authority is concerned that the unintended consequence of the Superior
Court’s dicta is that the Authority will be asked to reissue the same decision in
numerous, duplicative declaratory ruling proceedings. As a matter of law, and the
orderly administration of its regulatory authority and jurisdiction, the Authority declines to
proceed on that basis.

II. CONCLUSION

The Authority has decided the same issues presented in this declaratory ruling
petition in a prior docket. Rather than rule again in this proceeding on same issue, the
Authority refers the NRG Companies to the June 1, 2011 Decision in Docket No. 10-
12-05, as may be modified by the Authority’s contemporaneous decision to reopen that
docket. The Authority hereby closes this docket.
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This Decision is adopted by the following Directors:

Kevin M. DelGobbo

John W. Betkoski, Il

Anna M. Ficeto
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